America's Health
Insurance Plans

601 Pennsylvania Avenue, NW
South Building

Suite Five Hundred
Washington, DC 20004

202.778.3200

www.ahip.org A”’P

February 1, 2010

Susan F. Nolan, Executive Director

National Conference of Insurance Legislators
385 Jordan Road

Troy, NY 12180

Re: Proposed Draft Model — Healthcare Balance Billing Disclosure
Dear Ms Nolan:

| am writing today on behalf of America’s Health Insurance Plans (AHIP) to provide comments
on the proposed draft model on healthcare balance billing disclosure being considered by the
National Conference of Insurance Legislators (NCOIL). AHIP isthe national association
representing approximately 1,300 health insurance plans that provide coverage to more than 200
million Americans. Our members offer a broad range of health insurance products in the
commercial marketplace, including individual, group, and Medicare supplemental policies, and
also have demonstrated a strong commitment to participation in public programs.

AHIP members appreciate the opportunity to be a part of the dialogue on this important issue and
share our preliminary comments regarding the proposed draft NCOIL model that incorporates
the requirements of the new Louisiana and Texas statutes as a starting point for discussion.
Balance billing is the practice of ahealth care provider billing a patient for all or any charges not
paid by the health insurance plan, even if those charges are above the plan’ s usua and customary
rate or are above the negotiated rate. Health plan provider contracts and state law generally
prohibit in-network providers from balance billing consumers except for alowed co-payments,
coinsurance and deductibles. As such, balance billing most often occurs in situations involving
out-of-network providers.

Protecting consumers from runaway charges billed by some out-of -network providersis an
important responsibility, especially at atime of major economic challenges. A report released by
AHIP! shows that some out-of-network physicians who do not parti cipate in networks are
charging fees that are several hundred percent — and in some cases several thousand percent — of
the Medicare reimbursement rate for the same services in the same geographic area. For
example, in Louisiana, a physician billed a patient $7,347 for a“minimally invasive knee
meniscus surgery” — more than 1,246% of the Medicare fee of $589.80. A copy of the full report
is enclosed for your ease of reference. Despite glaring examples of excessive charges by out -of -

! The Value of Networks and the Role of Out -of-Network Charges in Rising Health Care Costs: A Survey of Charges
Billed by Out-of- Network Physicians, released by America’' s Health Insurance Plans (AHIP), August 2009. The
report can be accessed at http://www.ahipresearch.org/V a ueof ProviderNetworksSurvey.html .
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network providers, recent public discussions regarding out-of -network services have focused
only on how much insurers pay for these services -- with the critical issue of what out-of-
network providers charge patients ignored.

AHIP membersbelieves that disclosureis acritical part of any solution to afford consumers the
opportunity to determine what their out-of-pocket costs will be prior to services being rendered
by an out-of -network provider. Disclosure of a provider’s network status and charges, along
with information about the consumer’ s cost-sharing obligation and potentia out-of-pocket
exposure, will allow consumers to make more informed decisions when selecting a provider, can
avoid situations where consumers receive surprise bills for out-of-network charges, and also
allows patients to plan ahead for out-of-pocket costs.

AHIP appreciates the incorporation of disclosure requirements in the proposed draft NCOIL
model that can serve to enhance transparency as it relates to charges by facility-based
practitioners. However, our members are concerned that the model — and the underlying
Louisiana and Texas statutes — does not protect the consumer from the exorbitant fees charges by
some out-of-network providers. When an individual receives services from afacility and
accompanying facility-based practitioners, the consumer rarely has the opportunity to select the
radiologist, anesthesiologist or pathologist. Therefore, the proposed disclosure of charges and
participating status of the practitioner would have avery limited practical impact because the
consumer generally cannot act on this information.

We also respectfully suggest that it is somewhat premature to use the new Louisiana and Texas
laws, enacted in 2009, as the starting point for discussion. Specifically, we are concerned that
thereis little experience under these approaches to have a meaningful conversation about the
development of amodel. As noted in the attached The Dallas Morning News articl € consumers
“are waiting anxiously for an untangling of (the) new law that allows them to see a mediator
for...unexpected hospital bills” The article goes on to describe the potentia unintended
consequences of the new law, focusing on the reluctance of mediators to participate in the new
process and the desire to improve the law. Similarly, the new Louisianalaw has yet to be
implemented, as it does not require compliance by facilities until March 1, 2010 and health
insurance plans until June 1, 2010. We therefore urge caution as NCOIL considers these state
laws as the basis for developing a national standard.

AHIP is also concerned about the proposed disclosure requirements established under Section
7(F)(3), Section 7(F)(4), and Section 7(G) that mandate that a health benefit plan provide
information on the insured’ s “ personal responsibility” for applicable co-payments, coinsurance,
and deductible amounts. In part, our members are concerned that this provision requires the
identification and disclosure of the actual dollar that the consumer would be responsible for
financially. We appreciate the need for health benefit plans to share information with consumers

2 Roberson, Jason. “Mediators See a Catch,” The Dallas Morning News (January 26, 2010).
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about their potential financial responsibility; however, it is not possible for a health benefit plan
to provide consumers with an exact dollar amount prior to services being rendered and aclaim
being submitted. There are anumber of different factors that can impact the ultimate processing
of the out-of-network claim — including but not limited to the provider’ s billed charges and any
bills from other providers that are submitted (and applied to the deductible) between the time that
the request for an estimate is submitted and the time the out-of-network claim is processed.
Instead, we believe that this disclosure should be viewed as an estimate and not a guarantee of
coverage or of the consumer’s out-of-pocket exposure.

It isalso important that solutions on these issues encourage the devel opment of networks,
including initiatives to strengthen the incentives for individuals to seek care within their
networks whenever possible and for providersto participate in those networks. In addition, we
urge policymakers to study the amounts charged by providers and facilities for services before
any policy solutions are adopted, particularly since high charges are not proxies for high-quality
care.

We are aso concerned regarding the collection and reporting requirements contained in Section
7C of the Louisianalanguage. Thislanguage is an example of the obligations placed on health
plans (or their intermediaries) that may create unintended consequences. For example, the
language in Section 7C requires plans (or their intermediaries) to collect and report information
relating to out-of-network facility-based providers. We respectfully note that this information is
at the control of the facility and not the health plan or intermediary. As such, the entities with
the collection and reporting obligations are dependent upon the facility’ s accurate, timely, and
proper reporting to ensure compliance with the law. We would urge NCOIL membersto have a
robust discussion among plans and intermediaries regarding the issues of disclosure so asto
ensure the appropriate division of duties and responsibilities to the entities and individuals
involved in the health care delivery network.

Finally, our members also identified a number of technical issues with the draft proposed NCOIL
model, such as the inconsistent use of the terms “enrollee” and “insured;” the failure to include
penalties for facilities for non-compliance; and the need to expand the definition of “facility-
based physician” to include other ancillary health care practitioners, such as hospitalists. Should
legislators determine that they wish NCOIL to proceed in drafting a model for exposure to the
committee, we look forward to working with you and the committee to draft an gpproach that
protects consumers and enhances transparency.

With the nation facing the crushing burden of rising medical costs, all stakeholders should be
focusing on constructive ways to bring costs under control. AHIP and its member companies are
committed to working with you and your staff to devel op solutions that protect consumers who
seek care out-of-network from receiving bills that are unreasonable and unaffordable.
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We appreciate the opportunity to provide feedback on this proposal and thank you for taking our
comments into consideration. If you have any questions, please do not hesitate to contact me at
rramsay @ahip.org or (202) 778-3230.

Sincerely,

( D 2 9]

Richard E. Ramsay
Vice President, State Advocacy

Enclosures (2)
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Mediators see a catch in Texas law on
negotiating health bills

09:11 AM CST on Tuesday, January 26, 2010

By JASON ROBERSON / The Dallas Morning News
jroberson@gmail.com

Sean Martin of Coppell underwent quadruple bypass surgery two years ago in a hospital in his insurer's
network.

But he received a $6,300 bill from the anesthesiologist who worked on him and CLICK IMAGE
who was not in the insurer's network. Martin and his wife, Traci, have struggled to
pay the bill.

They are now among countless families waiting anxiously for an untangling of a
new law that allows them to see a mediator for such unexpected hospital bills.

"There is, on its face, a potential role of a mediator,"” said Mike Amis, a trial
lawyer and mediator with Dallas-based Burdin Mediations. "This is great — instead BEN TORRES/SPEC|3|

of guns and knives, let's go talk about it." Contributor

Sean Martin hopes to get
But the problem with the law is that Amis and other mediators, so far, are mediation for a $6,300 bill
reluctant to participate. from an anesthesiologist

who wasn't in his insurance
These mediators are negotiators acting as a link between health providers and network.
patients.

They're upset by the law's requirement to decide whether a physician or hospital is acting in "bad faith" during
the mediation process.

The law is vague on what constitutes bad faith, mediators say.

It could be defined as anything from a hospital administrator not showing up at the mediation meeting or
either party withholding information about the case.

What's more, physicians and hospitals can choose the mediator in a patient billing dispute.

So whistle-blowing to the Texas Medical Board, as the law requires, in effect could blacklist the mediator
from future cases, said Karl Bayer, an Austin-based mediator and critic of the legislation.

"After the mediator does that once, who's going to ever hire that mediator again?" Bayer said.

Mediators now have an opportunity to make their case to the Texas Department of Insurance, which will set

2/1/2010 4:49 PM
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up regulations for the law.
The law was passed to combat a growing problem known as balance billing.

This occurs when a patient visits a hospital in the insurer's network and is treated by hospital-based
physicians, such as anesthesiologists or radiologists, who are not in the network.

Without a prearranged contract, doctors in such situations can demand any price from the patient’s insurer,
but the insurer is under little obligation to pay.

In the end, the patient is stuck with the unpaid balance.
$1,000 threshold

Under this law, patients with medical debt exceeding $1,000 can elect to have a mediator decide what they
owe, provided the medical service was conducted by a physician in a hospital covered under the patient's
insurance.

State Rep. Kelly Hancock, R-North Richland Hills, wrote the bill that became law in June after he received
complaints from constituents and learned of balance billing among state employees.

In 2007 and 2008, state employees were balance-billed for $383.8 million, Hancock said.

Hancock said he did not intend to put mediators in an awkward position. The law is an attempt to give
patients some recourse against specialists, such as anesthesiologists and radiologists, Hancock said.

In many North Texas hospitals, a majority of the physician specialists are contract workers from a single
company.

For example, Pinnacle Anesthesia in Dallas and Radiology Associates of Tarrant County are primary sources
of anesthesiologists and radiologists for several hospitals in North Texas.

Hancock complains that without price competition for such services, those companies can command
favorable contracts from hospitals and less-than-fair payments from patients.

Many of those patients have no clue that the radiologists or anesthesiologists are not in their insurer's
network, Hancock said.

"l don't consider it free-market principles,” Hancock said.
Providers respond

Both Pinnacle and Radiology Associates disagree with Hancock. They say they participate in all major
insurers' networks.

Lynn Elliott, chief executive of Radiology Associates, said more than 90 percent of the patients they serve
are covered by Medicare, the government insurance for the disabled and elderly, and Medicare doesn't permit
balance billing.

"In fact, our prices have gone down," Elliott said. "Medicare and Medicaid institute price reductions fairly
regularly.”

Amis, the mediator, said Hancock was correct in enlisting mediators to facilitate settlements between health
care providers and patients.
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"The hallmark of the mediation training is neutrality,” said Amis, who also was a founding director of the
Association of Attorney-Mediators in Dallas. "Rep. Hancock recognizes that fact, except the part about bad
faith."

Amis said he and colleagues have made their concerns known and are confident they can improve the law.
Amis said he sees the law as an opportunity to educate the public on the benefits of mediation.

"We're engaging in treaty talks, telling John Wayne and Henry Fonda to give it a rest, pitch a tent and smoke
a peace pipe," Amis said.
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